Response to Claims by Don Chapman on Gender Discrimination and Lost Canadians

Mr Chapman’s News Release:

Background (for internal use only):

-Prior to 1947 persons born or naturalized in Canada were considered to be British subjects.

-The first Canadian Citizenship Act came into force on January 1, 1947. For the

first time it

specified who was a Canadian citizen and who could become a citizen. It also specified ways

citizenship could be lost.

-A person born before 1947 became a Canadian citizen on January 1, 1947 if th

t person was a

British subject born in Canada or born outside Canada in wedlock to a father who was a British
subject born or naturalized in Canada; was a British subject who immigrated to Canada and was
residing in Canada for at least five years before the child’s birth; or, who had begn living in

Canada at least 20 years immediately before 1947.

-A person born before 1947 could have derived citizenship through a mother if born out of
wedlock; however, the person must have also been a British subject when the Canadian

Citizenship Act (1947) came into force. British subject status could only be obt
wedlock to a British subject father; by birth in a Commonwealth country or thrg
naturalization (by making a formal application to become a British subject).

ined by birth in
ugh
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-As Mr. Chapman points out, all married women were considered to be ‘under a disability’ up to,
and including, December 31, 1946. This meant that women were unable to be naturalized as
British subjects or able to renounce their British subject status in their own right.

-Prior to 1947, British subject women who married men who were not British subjects or whose
husband naturalized in a foreign country may have lost their British subject status upon matriage.

-Since 1950, a woman who lost British subject status before January 1, 1947, may acquire
Canadian citizenship immediately upon written notice of her desire to become a Canadian
citizen. To acquire citizenship she would have had to have been a Canadian citizen on January 1,
1947, except for loss of British subject status before that date by virtue of her marriage to a non-
British subject.

-Since 1977, both parents can pass on citizenship, but only to children born abroad after
February 14, 1977.

-Because recent changes to the Citizenship Act continued to preserve January 1, 1947 as the date
when citizenship as a legal status was first established, those people who did not become citizens
on January 1, 1947 did not benefit from the amendments that restored citizenship to lost

* Canadians.

Key Messages:

e Prior to 1947, British subject women who married men who were not British subjects or
whose husband naturalized in a foreign country may have lost British subject status upon
marriage.

e Since 1950, provisions have existed under the Citizenship Act to address this issue. Under
the current Act, women who lost British subject status by virtue of their marriage to a
non-British subject before January 1, 1947, may acquire Canadian citizenship upon
written notice to CIC of their desire to become a citizen.

e Children born outside Canada after February 14, 1977 can derive citizenship through
either parent irrespective of that parent’s marital status.

¢ Recent amendments to the Act resolved many of the inequalities related to past
legislation by giving citizenship to people who were not previously citizens.

e Persons who did not benefit from the recent amendments to the Act may be eligible for a
discretionary grant of citizenship under subsection 5(4) of the Citizenship Act. Such
grants are made on a case by case basis by the Governor in Council to relieve special and
unusual hardship or to reward exceptional service to Canada.

e Those who have not lived in Canada for many years or who have never lived in Canada
and who are citizens of another country may not have a strong case for a discretionary
grant.
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Background (for internal use):

-The 1947 Act provided that children born outside Canada after 1947 were only eligible for
citizenship by descent if their ‘responsible parent’ (responsible parent was the father if born in
wedlock and mother if born out of wedlock) was a Canadian citizen at the time of their birth.
This rule meant that children born in wedlock to a Canadian mother and foreign father, and
children born out of wedlock to a Canadian father and foreign mother were not eligible for
citizenship by descent.

-This law was amended under the 1977 Citizenship Act. Children born outside Canada after
February 14, 1977 can derive citizenship through either parent irrespective of that parent’s
marital status.

-To address the issue of those born before February 14, 1977 who had not previously been
eligible for citizenship by descent, the 1977 Act contained a transitional provision which allowed
for a grant of citizenship under section 5(2)(b) for children born between January 1, 1947 and
February 14, 1977 in wedlock to a Canadian mother.

-Initially, applicants for this grant were required to undergo criminality and security checks and
to take the oath of citizenship. As Mr. Chapman mentions in his release, the Supreme Court of
Canada (SCC) found this infringed Charter equality rights (s. 15) in Benner vs. Canada.
Therefore, in 1997, in following the SCC decision in Benner vs. Canada, the Department
implemented the SCC decision by not requiring criminal or security checks or the oath for
persons applying under this grant.

-In 2004, in Augier v. Minister of Citizenship and Immigration, the Federal Court found the
5(2)(b) grant provision to infringe Charter equality rights, (s. 15). As a result of the Augier case
in 2004, the 5(2)(b) grant provision was extended to children born between 1947 and 1977 to a
Canadian father out of wedlock.

-Those persons who were granted citizenship under this transitional provision (in effect 1977-
2004) were citizens from that day forward and not from birth. This meant that any children they
had outside Canada prior to receiving the grant were not eligible for citizenship by descent.
However, any children they had outside Canada after they received the grant, but prior to the
implementation of amendments to the Act in 2009, were Canadian at birth.
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-The transitional provision expired on August 14, 2004.

-To resolve many of the inequalities related to past legislation, amendments to the Act in 2009
gave citizenship for the first time to all those born outside Canada in the first generation to a
Canadian parent from January 1, 1947 onwards who had never acquired it. This included those
who were eligible for citizenship by descent under the 1947 Act but who never registered and
those who did not take advantage of the transitional provisions of 5(2)(b) before they expired in
2004.

-In preserving the date of January 1, 1947 as the date Canadian citizenship status was created,
recent changes to the Act do not address any issues of gender inequality that pre-date this date
and that resulted in people not becoming citizens on January 1, 1947.

-In applying consistently the first generation limit, the current Act does not give citizenship to
children who are born in the second or subsequent generations outside Canada to a Canadian
parent who was given citizenship because of the changes to the Act in 2009 and who had been
ineligible for citizenship by descent as a result of the provisions of the 1947 Act.

Key Messages:

e Persons born abroad prior to 1977 could acquire Canadian citizenship from their
Canadian father if the child was born in wedlock and from their Canadian mother if the
child was born out of wedlock.

e Children born outside Canada after February 14, 1977 can derive citizenship through
either parent irrespective of that parent’s marital status.

e The 1977 Act contained a transitional provision which allowed for a grant of citizenship
for children born between January 1, 1947 and February 14, 1977 in wedlock to a
Canadian mother. In 2004, the grant provision was extended to children born between
1947 and 1977 to a Canadian father out of wedlock.

e To resolve many of the inequalities related to past legislation, amendments to the Act in
2009 gave citizenship for the first time to all those born outside Canada in the first
generation to a Canadian parent from January 1, 1947 onwards who had never acquired
it.

¢ All individuals born abroad who were citizens when the changes to the Act were
implemented in 2009 continue to remain citizens, regardless if they were born in the
second or subsequent generation abroad.

e Amendments made to the current Act in 2009 do not discriminate based on gender or
marital status. In fact, changes to the Act in 2009 resolved many inequalities related to

past legislation by giving citizenship to people who were not previously citizens.

e Persons who did not benefit from the recent amendments to the Act may be eligible for a
discretionary grant of citizenship under subsection 5(4) of the Citizenship Act. Such
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grants are made on a case by case basis by the Governor in Council to relieve special and
unusual hardship or to reward exceptional service to Canada.

e Those who have not lived in Canada for many years or who have never lived in Canada
and who are citizens of another country may not have a strong case for a discretionary
grant.

Background (for internal use):

-Since April 17 2009, citizenship by descent is limited to the first generation born outside
Canada.

-Mr. Chapman is critical of the first generation limit in terms of the right to pass on citizenship.

-An exception to the first generation limit exists for children born or adopted abroad by
Canadians who are employed outside Canada by the Canadian armed forces, the federal public
administration or provincial public service (Crown servants).

-A Canadian citizen who has acquired citizenship through birth outside Canada is not able to
pass on citizenship by descent to children born aboard whereas a citizen who is born in Canada
or who is naturalized is able to.

-To ensure fairness, the first generation limit applies equally to Canadian children born outside
Canada to a Canadian parent and to foreign-born children adopted by a Canadian parent who
obtained a direct grant of citizenship.

-Canadian citizen parents returning to live in Canada may sponsor a dependent child and then
apply for citizenship immediately after the child becomes a permanent resident.

Key Messages:

o The Citizenship Act outlines entitlements to citizenship. There is no right under the Act to
pass on citizenship by descent.

e Since April 2009, citizenship by descent is limited to the first generation born outside
Canada (unless Crown servant exception applies). The first generation limit preserves the
value of citizenship and ensures citizenship cannot be passed on endlessly to generations
of Canadians living abroad.

e People who are born in Canada and those who immigrated to Canada and became citizens
by naturalization will be able to pass on citizenship to their children born outside Canada.
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e In order to be fair, the limit applies equally to those who are citizens by descent through
birth outside Canada to a Canadian parent and those who are citizens by direct grant
through adoption by a Canadian parent.

o Adopted persons who became citizens by naturalization after immigration to Canada are
treated the same as all other naturalized Canadians. Their children born outside Canada
will be citizens at birth and any children the adopted person adopts outside Canada will
be eligible for a grant of citizenship without having to first become permanent residents.

e (Canadians who are citizens by descent and are unable to pass on citizenship and who
reside outside of Canada have options available to them if they desire Canadian
citizenship for their children. They may choose to return to Canada to give birth or they
can sponsor their children for permanent residence.

Background (for internal use):

-The vast majority of war brides became citizens on January 1, 1947, when Canada’s first
citizenship legislation came into effect.

-Children born out of wedlock outside of Canada before January 1, 1947 but who were domiciled
in Canada (had lived in Canada for a least five years) on January 1, 1947 or who were landed in
Canada after that date were eligible for a grant of citizenship under the 1947 Act.

-War brides who landed in Canada but who left prior to January 1, 1947, did not become citizens
when the 1947 Act came into effect.

-Children of war brides born out of wedlock outside Canada and who never landed in Canada or
who landed but left prior to January 1, 1947 did not become Canadian citizens on January 1,
1947. '

-Some war brides and children who became citizens on January 1, 1947, may have lost their
Canadian citizenship due to specific loss provisions under the 1947 Act.

-Changes to the Act implemented in 2009 restored citizenship to many war brides and their
children who lost their Canadian citizenship due to provisions of past legislation.

-Because changes to the Act continued to preserve January 1, 1947 as the date when Canadian
citizenship as a legal status was first established, those people, including war brides and their
children, who did not become citizens on January 1, 1947 did not benefit from the amendments.

Key Messages:
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e The vast majority of war brides became citizens on January 1, 1947, the date when
Canada’s first citizenship legislation came into effect, creating the status of Canadian
citizenship.

o The 1947 Act provided automatic citizenship for children born in wedlock to a Canadian
father overseas, and many children of Canadian soldiers and war brides acquired
citizenship this way.

e Children of war brides born out of wedlock outside Canada who never came to Canada as
permanent residents or who came to Canada as permanent residents but left prior to
January 1, 1947 did not become Canadian citizens on January 1, 1947.

e War brides and their children who acquired citizenship on January 1, 1947 and who lost it
have benefited from the recent changes to the Act.

¢ All individuals who were citizens when the changes to the Act were implemented in
2009, including many war brides who never left Canada, continue to remain citizens.

e Persons who did not benefit from the recent amendments to the Act may be eligible for a
discretionary grant of citizenship under subsection 5(4) of the Citizenship Act. Such

grants are made on a case by case basis by the Governor in Council to relieve special and
unusual hardship or to reward exceptional service to Canada.

Background (for internal use):

-The first generation limitation to citizenship by descent means that persons born outside Canada
to a Canadian parent who was also born abroad may be stateless at birth if they do not acquire
citizenship by descent due to the laws of other countries of which their parents are citizens, and
do not acquire citizenship of the country of their birth because of the laws of that country.

-The Act provides a new provision for a grant of citizenship for persons born abroad to a
Canadian parent in the second or subsequent generation who are, and who have always been
stateless. This provision is consistent with Canada’s international obligations as a party to the
1961 United Nations Convention on the Reduction of Statelessness.

-Canadian parents may sponsor a spouse, partner or dependent child if the sponsor will reside in
Canada when the applicant becomes a permanent resident.

Key Messages:

e Recent changes to the Citizenship Act comply with Canada’s obligations under the 1961
United Nations Convention on the Reduction of Statelessness.
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o The Act provides a provision for a grant of citizenship for persons born abroad to a
Canadian parent in the second or subsequent generation who are, and who have always
been stateless.

e Alternatively, Canadian parents may sponsor a spouse, partner or dependent child if the
sponsor will reside in Canada when the applicant becomes a permanent resident.
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